PORT OF OLYMPIA COMMISSION
Resolution 2015-12

A Resolution of the Port Commission of the Port of Olympia, Thurston County,
Washington, revising and adopting the Port’s policies and procedures under the State
Environmental Policy Act and implementing rules, Chapter 43.21C RCW and Chapter
197-11 WAC, and superseding the Port’s current State Environmental Policy Act policies
and procedures found in Resolution 2008-20.

WHEREAS, the State Environmental Policy Act (“SEPA”) sets forth an environmental
policy for Washington state and requires that the environmental impacts of proposals be
analyzed and, where appropriate, mitigated; and

WHEREAS, SEPA applies to state agencies, counties, and municipal and public
corporations, including port districts; and

WHEREAS, SEPA has been amended to require the State Department of Ecology to
issue new uniform statewide rules for carrying out SEPA; and

WHEREAS, the Port is required to adopt SEPA policies and procedures that are
consistent with the new rules adopted by the Department of Ecology (WAC 197-11) and may
adopt by reference any or all of these rules; and

WHEREAS, the Port has provided public notice and opportunity for public comment on
this Resolution;

NOW, THEREFORE, BE IT RESOLVED, that the Port Commission of the Port of
Olympia, Washington hereby adopts the Port SEPA Environmental Administrative policies and
procedures contained herein.

1. Adoption of SEPA Rules

The Port of Olympia hereby adopts by reference the following sections or subsections of Chapter
197-11 of the Washington Administrative Code (SEPA Rules): WAC 197-11-010 through 197-
11-990, except as specifically provided herein. Where conflict exists between a permissive,
optional or guidance WAC section adopted by reference herein and the specific local agency
SEPA procedures adopted in this Resolution, the language of the Resolution will apply. The
decision on whether to apply an optional state SEPA provision rests with the Responsible
Official.

2. Authority

The following regulations concerning environmental policies and procedures are hereby
established and adopted pursuant to Washington State law, Chapter 109, Laws of 1971,
Extraordinary Session (Chapter 43.21C RCW) as amended, entitled the “State Environmental
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Policy Act,” and Washington State Administrative Code regulations, Chapter 197-11, entitled

“SEPA Rules.”
3. Purpose, Applicability, and Intent

3.1 The purpose of this Resolution is to provide Port policies and regulations
implementing Chapter 43.21C RCW, the State Environmental Policy Act (“SEPA™),
which are consistent with the SEPA Rules.

3.2 This Resolution is applicable to all Port of Olympia departments/divisions,
committees, and the Port Commission.

3.3 The intent of this Resolution is to govern compliance by all Port
departments/divisions, committees, and the Port Commission with the procedural and
substantive requirements of Chapter 43.21C RCW, the State Environmental Policy
Act.

3.4 This Resolution is not intended to govern compliance by the Port with respect to the

4.

National Environmental Policy Act of 1969 (“NEPA™), In those situations in which
the Port is required by Federal law or regulations to perform some element of
compliance with NEPA, such compliance will be governed by the applicable Federal
statutes and regulations and not by this Resolution.

Substantive Environmental Policies

The substantive environmental policies of the Port of Olympia are the policies set forth in the
following documents and statutes: the Port’s Comprehensive Scheme of Harbor Improvements,
as 1t is now identified and as it may be re-named or amended in the future, including all of its
clements, Port of Olympia Environmental Policies, and Chapter 43.21C RCW. Port of Olympia
Environmental Policies is available in a package from the Environmental Department and the
Port of Olympia website,

S.

Additional Definitions

In addition to those definitions contained within WAC 197-11-700, the following terms will have
the following meanings, unless the context indicates otherwise:

5.1

52

5.3

“Department” means any division, or organizational unit of the Port.

“SEPA Rules” means WAC Chapter 197-11 adopted by the Department of Ecology,
as it now exists and may be hereafter amended.

“Responsible Official” means the Port’s Executive Director or designee. The
Responsible Official’s duties may be delegated to appropriate staff persons, but the
Responsible Official will approve and is responsible for the Determination of Non-
Significance (“DNS”), Mitigated Determination of Non-Significance (“MDNS™),
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5.4
6.

6.1

6.2
7.

7.1

72

Determination of Significance (“DS”) and the adequacy of an Environmental Impact
Statement (“EIS”).

“Port of Olympia Environmental Policies” means those environmental policies
approved by the Port Commission.

Timing of the SEPA Process

The SEPA process will be integrated with Port activities at the earliest possible time
to ensure that planning and decisions reflect environmental values, to avoid delays
later in the process, and to seek to resolve potential environmental issues.

The Responsible Official will prepare the threshold determination and/or
Environmental Impact Statement (“EIS”), if required, as soon as possible after the

principal features of a proposal and its environmental impacts can be reasonably
identified.

6.2.1 A proposal exists when the Responsible Official is presented with a project or

has a goal and is actively preparing to make a decision on one or more
alternative means of accomplishing that goal and the environmental effects
can be meaningfully evaluated. The fact that proposals may require future Port
or other permitting approvals or environmental review will not preclude
current consideration, as long as proposed future activities are specific enough
to allow some evaluation of their probable environmental impacts.

6.2.2 The environmental process will commence upon receipt by the Responsible

Official of an environmental document, The Responsible Official may also
organize environmental review in phases as specified in WAC 197-1 1-060(5).

6.2.3 Appropriate consideration of environmental information will be completed

before the Port commits to a particular course of action, as provided in WAC
197-11-070.

Public Notice

Reasonable Methods, When notice is required pursuant to this Resolution, Chapter
197-11 WAC, and/or Chapter 43.21C RCW, the Responsible Official must use
reasonable methods to inform the public and other agencies that an environmental
document is being prepared or is available and that public hearing(s), if any, will be
held.

Notice Requirements.

7.2.1 Notice of the SEPA threshold environmental determination will be published

in a newspaper of general circulation within the area in which the project is
located and will be sent via email to the Port of Olympia’s SEPA mailing list

Page |3



8.

8.1

8.2

8.3

as well as to the Port’s standing email notification list of citizens who have
requested notification of Port activities. The electronic notice will include a
copy of the determination and a copy of the SEPA checklist, or a link to the
location on the Port website where the SEPA checklist can be found. The Port
will post all technical appendices to the SEPA checklist on the Port’s website.
All forms of notice described herein will also inform recipients where the
agency SEPA records are located and available,

7.2.2 Notice of administrative appeals, hearings, and actions on appeals will be

provided as set forth in Section 9 of this Resolution.

7.2.3 Notice of determinations of significance, scoping, and availability of draft and

final EISs will be published in a newspaper of general circulation within the
area in which the project is located and sent to the Port of Olympia’s SEPA
email list as well as to the Port’s standing email notification list of citizens
who have requested notification of Port activities. Parties who comment on a
specific project’s environmental determination will receive notice of
availability of the draft and Final Environmental Impact Statement (“FEIS™).

Public Comments

Public comments on SEPA threshold determinations must be submitted within
fourteen (14) calendar days from the date the SEPA threshold determination is issued.
Comments may be submitted via email to the email address identified on the
applicable SEPA determination, decision, or notice, and may also be submitted to the
Responsible Official by any other written method.

The Responsible Official will respond in writing on behalf of the Port to written
comments received on a specific SEPA threshold determination. Responses will be
provided within ten (10) calendar days after the close of the public comment period.
The Responsible Official may respond to comments individually, or may address all
or a portion of the comments cumulatively. All public comments, the Port’s
responses, and any resulting subsequent amendments or addenda to the SEPA
threshold determination will be part of the Port’s SEPA administrative record and will
be posted on the Port website. Notwithstanding the foregoing, the Responsible
Official will not respond to public comments that are submitted anonymously. For
purposes of this provision, “anonymously” means submitting a comment without
including the commenter’s legal name.

The Port will post public comments and the Responsible Official’s responses on the
Port’s website, and will email a link to where the document can be found on the Port
website to each person who submitted written comments to the Port for that specific
SEPA threshold determination. When requested, the Port will mail a hard copy of its
response to comments via standard first-class U.S. mail. The Port’s issuance of a
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8.4

9.

9.1

9.2

9.3

response to comments will not restart the administrative comment or appeal period(s)
pursuant to WAC 197-11-706.

If the Responsible Official determines that an Envirommental Impact Statement
(“EIS”) is required, then public comment, and responses to comment, on EIS Scoping
and Draft EIS (“DEIS”) documents will be prepared and submitted pursuant to
Chapter 197-11 WAC.

Appeals

Decisions Appealable, For project actions, final threshold determinations, in the form
of a Mitigated Determination of Nonsignificance (“MDNS™) or a Determination of
Nonsignificance (“DNS”), as well as the adequacy of a Final Environmental Impact
Statement (“FEIS”) will be administratively appealable. For non-project actions,
final threshold determinations, in the form of an MNDS or DNS, as well as the
adequacy of an FEIS, will also be administratively appealable, Any appeal will be
initiated by filing a Notice of Appeal and paying the appropriate fee with the Port
Environmental Department no later than close of business twenty-one (21) calendar
days following the close of the public comment period for the SEPA threshold
determination or issuance of the FEIS, as applicable.

Hearing Examiner Appeal. If an appeal is filed, it will be forwarded to a Hearing
Examiner, who is hereby authorized and empowered to hear and decide SEPA
administrative appeals. The Hearing Examiner will conduct an open record public
hearing for all proceedings authorized by this Resolution.

Administrative Appeal Procedures.

9.3.1 Administrative Appeal Procedure/Fee.

(i) Procedure. To initiate an appeal, an Appellant must timely file a Notice of Appeal
and pay the required filing fee as set forth in the Port of Olympia Proprietary-
Type User Charges for Port Goods and Services Resolution with the
Environmental Department. The Environmental Department will process the
appeal in accordance with the procedures set forth in this Resolution.

(ii) Standing. Any person aggrieved by a threshold determination (DNS or MDNS)
or by the issuance of an FEIS may appeal; provided, however, if there is a
comment period required by WAC 197-11-340, only parties who submitted
written comments during the comment period may file an administrative appeal.

93.2 Time Requirement. An administrative appeal will be filed no later than close

of business twenty-one (21) calendar days following the close of the public
comment period for the SEPA threshold determination or issuance of the
FEIS, as applicable. If the last day for filing an appeal falls on a weekend day
or holiday, the last day for filing will be the next business day.
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9.3.3

(1)

(i)
(i)

(iv)
)
(vi)

(vii)

(viid)

(ix)
x)

9.3.4

9.3.5

Content of the Notice of Appeal. The Notice of Appeal will contain:

The name and mailing address of the Appellant(s) and the name and address
of his/her/their representative, if any;

The Appellant(s)’ legal residence or principal place of business;

A copy of the SEPA determination that is being appealed {or a copy of the
first page only if the SEPA determination being appealed exceeds 10 pages);

The grounds upon which the Appellant(s) relies;
A concise statement of the factual and legal reasons for the appeal;

A statement describing the Appellant(s)’ standing to appeal pursuant to
Section 9.3.1(ii);

The specific nature and intent of the relief sought;

A statement that the Appellant(s) has/have read the Notice of Appeal and
believes the contents to be true followed by his/her/their signature and the
signature of his/her/their representative, if any. If any Appealing party is
unavailable to sign, it may be signed by his/her representative;

The appropriate fee, see above Section 9.3.1(i); and

If parties intend to file a combined appeal, all parties to be included in the
appeal will be specifically identified and all information related to the
combined appeal will be filed at one time. In all other cases, a separate appeal
tee will be required for each appeal filing.

Effect of the Appeal. The filing of a valid appeal will stay the effect of the
SEPA decision, and no major action in regard to a proposal may be taken
during the pendency of an administrative appeal. A decision by the Hearing
Examiner to reverse the threshold determination of the Responsible Official,
or deeming an FEIS inadequate will further stay any decision, proceedings, or
actions in regard to the project or proposal subject to the administrative
appeal.

Appeal Withdrawal. An appeal may be withdrawn only by the Appellant(s),
by written statement filed with the Environmental Department.  The
Environmental Department will inform the Responsible Official and the
Hearing Fxaminer of the withdrawal request. If the withdrawal is requested
before any action by the Hearing Fxaminer on the appeal, the appeal will be
dismissed with prejudice, and the filing fee will be refunded.
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9.4

Hearing Examiner Appeal Hearing.

9.4.1

94.2

(@
(i)
(iif)

(iv)
94.3

9.4.4

9.4.5

Scheduling and Procedural Rules. The public hearing on an appeal presided
over by the Hearing Examiner will be expeditiously scheduled upon receipt of
a valid appeal. The Hearing Examiner may prescribe general rules and
procedures, as necessary, for the scheduling and conduct of all appeal
hearings under this Resolution, and is further empowered to issue such orders
as may be necessary to implement case schedules for the conduct of pre-
hearing conferences, submittal of materials, exhibits, disclosure of witnesses,
and presentation of evidence. If the Hearing Examiner elects to issue general
procedural rules under this Resolution, then such rules will be reviewed and
ratified by the Port Commission by Resolution and the ratified rules will also
be made available to the public on the Port’s website,

Standard of Review - Hearing Examiner Appeals of Threshold
Determinations. The Hearing Examiner may affirm the threshold
determination of the Responsible Official; remand the case for further
information; or may reverse the decision. Reversal of the decision will be
based on a Hearing Examiner determination that the administrative findings,
inferences, conclusions, or decisions of the Responsible Official are:

In violation of constitutional provisions as applied;
Outside the statutory authority or jurisdiction of the Port;

A result of the Responsible Official engaging in unlawful procedure or
decision-making process, or failing to follow a prescribed procedure; or

Clearly erroneous in view of the public Policy of the Act (SEPA).

Standard of Review - Hearing Examiner Appeals of FEIS Adequacy. The
Hearing Examiner will apply the same standard of review set forth in Section
9.4.2 herein for appeals of threshold determinations; except that for appeals of
the adequacy of an FEIS, the Hearing Examiner will apply the “rule of
reason” standard in lieu of the “clearly erroneous” standard set forth in
Section 9.4.2(iv).

Evidence — Burden of Proof. On appeal, the Appellant(s) will have the burden
of proof, and the determination of the Responsible Official will be presumed
prima facie correct and will be afforded substantial weight.

Continuation of Hearing.
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(M)

(i)

9.4.6

Cause. A hearing may be continued by the Hearing Examiner for the purpose
of obtaining specific pertinent information relating to the project which was
previously unavailable at the time of the original hearing.

Notification. The Hearing Examiner will announce the time and place of a
continued hearing at the time of the initial hearing or by written notice to all
parties of record,

Conduct of proceedings. All hearings will be conducted in an orderly manner.
The Hearing Examiner will have the authority to rule on all procedural
matters, objections and motions, and will have power of subpoena.

9.5 Hearing Examiner Final Decision.

9.5.1

952

Yinal Decision. Within ten (10) business days of the conclusion of the
hearing, unless further extension is otherwise agreed to by the parties, the
Hearing Examiner will issue a written Decision that includes (1) an analysis of
why the Hearing Examiner rejected or accepted the threshold determination or
deemed the FEIS adequate or inadequate; (2) a synopsis of the testimony and
arguments presented; and (3) findings of fact and conclusions of law.. The
Hearing Examiner will email and mail a copy of the Final Decision to all
parties of record on the date it is issued, and will include a list of the parties of
record, together with their mail and email addresses. The Port will also post
all Hearing Examiner decisions on its website within two (2) business days of
issuance.

Request for Clarification and/or Reconsideration of Hearing Examiner
Decision. Any party may submit either a request for clarification and/or a
motion for reconsideration on the Hearing Examiner’s Final Decision.

(i) Request for Clarification.

(a) Any party believing that the Final Decision of the Hearing Examiner is

ambiguous, vague, or internally inconsistent may request clarification of the
decision by the Hearing Examiner by submitting a request for clarification to
the Port Environmental Department together with any required filing fee as set
forth in the Port of Olympia Proprietary Type-User Charges for Port Goods
and Services Fee Resolution then in effect. The request will set forth the
specific provision requiring additional clarity. The request must be filed
within five (5} calendar days of issuance of the Hearing Examiner’s Final
Decision as provided for in Section 9.5.1 herein. The original of the request
for clarification will be filed with the Port Environmental Department. At the
same time, copies will be served via mail and email on all parties of record to
the appeal.
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(b) The Port Environmental Department will forward the request to the Hearing
Examiner. Upon receipt of such a request, the Hearing Examiner may take
action as the Hearing Examiner deems appropriate under the circumstances.
The Hearing Examiner will notify the parties of any action or denial of the
request within five (5) calendar days of the filing of the request for
clarification. A Hearing Examiner decision on a request for clarification is a
Final Decision and is not subject to a motion for reconsideration or further
clarification.

(¢) A request for clarification will be based on the existing record and will not
provide an opportunity for reconsideration of a decision nor will it allow for
introduction of new evidence.

(d) The Hearing Examiner’s response to the motion for clarification will
constitute a Final Decision for purposes of judicial review. The filing of a

request for clarification is not a prerequisite for seeking judicial review,

(ii) Motion for Reconsideration.

(a) After issuance of a Final Decision any party may file a motion for
reconsideration on an appeal to the Hearing Examiner in accordance with
subsection (b) of this Section. Such motion must be filed within ten (10)
calendar days of issuance of the Hearing Examiner’s Final Decision as
provided for in Section 9.5.1 herein. The original of the motion for
reconsideration will be filed with the Port Environmental Department. At the
same time, copies will be served on all parties of record to the appeal via mail
and email. Within five (5) calendar days of filing of the motion for
reconsideration, any party of record may file a response without direction or
request from the Hearing Examiner. The party secking reconsideration may
file a reply to any response within five (5) calendar days, also without
direction or request from the Hearing Examiner. All motions for
reconsideration, responses and replies will be served on all partics of record
via mail and email.

(b) A motion for reconsideration will be based on at least one of the following
grounds:

1. Errors of procedure or misinterpretation of fact or law, material to the
© party seeking reconsideration;

2. Trregularity in the hearing before the Hearing Examiner by which such
party was prevented from having a fair hearing;

3, Clerical mistakes in the Final Decision and order; or
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4. Discovery of material factual evidence which could not have been
reasonably discovered through due diligence and produced prior to the
close of the record by the party seeking reconsideration. To be considered
by the Hearing Examiner, a motion for reconsideration that includes a
request on these grounds must include a supporting declaration or affidavit
from the party seeking reconsideration that both includes and/or attaches a
description of the evidence and sets forth facts establishing the party’s
reasonable exercise of due diligence to obtain such evidence prior to the
close of the record.

(¢) Except as provided for herein, a motion for reconsideration will be based on

the existing record and will not allow for introduction of new evidence.

(d) In response to a motion for reconsideration, the Hearing Examiner may deny

the motion, modify his or her decision, or reopen the hearing. The Hearing
Examiner will take action within fourteen (14) calendar days of the filing of
the motion for reconsideration. A Hearing Examiner order on a motion for
reconsideration is a Final Decision and is not subject to a request for
clarification or further reconsideration.

(e) The Hearing Examiner’s response to the motion for reconsideration will

constitute a Final Decision for purposes of judicial review. Copies of the
Final Decision will be served on each party or the party’s attorney or other
authorized representative of record. The filing of a motion for reconsideration
is not a prerequisite for seeking judicial review.

9.6 Appeal of Final Decigions.

9.6.1

0.6.2

9.6.3

Judicial Appeal of Hearing Examiner’s Final Decision. The Hearing
Examiner’s Final Decision will be appealable to the Thurston County Superior
Court pursuant to RCW 43.21C.075. Any court action to set aside, enjoin,
review or otherwise challenge the Hearing Examiner’s decision will be filed
in Thurston County Superior Court within twenty-one (21) calendar days of
the latter of either: (1) the Hearing Examiner’s Final Decision; or (2) the Final
Decision on the underlying governmental action.

Standing for Judicial Appeal. Only the parties to the Port’s administrative
appeal may appeal the Hearing Examiner’s decision to Superior Court.

Costs of Copying Administrative Record on Iudicial Appeal. The costs of
copying the Administrative Record for any judicial appeal will be borne
equally by the Port and Appellant(s). Appellant(s)’ portion of the costs will
be paid to the Port at or prior to the date set by the Court for filing the record,
and will be a condition precedent to perfecting the appeal. At the conclusion
of the judicial appeal, if the Superior Court determines that Appellant(s)
substantially prevailed on appeal, the costs paid by Appellant(s) will be
refunded to the Appellant(s).
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12.3  The documents will be maintained at the information center for seven (7) years, will
be available for public inspection, and copies will be provided upon request. The Port
may charge for copies in the manner provided by Chapter 42.56 RCW (Public
Records Act) and for the cost of mailing, consistent with adopted Port fees for such
service. It will be the responsibility of the Responsible Official to respond to requests
received from other local, regional, State, or Federal agencies that request
consultation and comment from a specific Port department/division.

12.4  The Port will maintain a list of recommended federal, state, regional, local, and
private agencies/organizations and their addresses for use by the Port’s responsible
officials in making scoping requests and circulating draft EISs.

13. Critical Areas

The Port adopts the exclusions of categorical exemptions for projects within one (1) or more
critical areas as adopted by the local government(s), pursuant to WAC 197-11-908, within which
the Port activity is located and as those exclusions now exist or are adopted or amended in the
future.

14,  Lead Agency ~ Responsibilities

The Port, when acting in the capacity of the lead agency, will be the only agency responsible for
complying with the threshold determination procedures of WAC 197-11-300 through 197-11-
390 as adopted by reference, and the Responsible Official of the Port will be responsible for the
supervision or actual preparation of draft EISs pursuant to WAC 197-11-400 through 197-11-455
as adopted by reference, including the circulation of such statements and the conduct of any
public hearings required by this Resolution. The Responsible Official will also prepare or
supervise preparation of any required FEIS pursuant to WAC 197-11-360 through 197-11-640 as
adopted by reference.

15. Severability

If any provision of this Resolution or its application to any person or circumstance is held
invalid, the remainder of this Resolution or the application of the provision to other persons or
circumstances will not be affected.

16.  Repealer

All prior Port Resolutions dealing with compliance to the State Environmental Policy Act and
Chapter 197-11 WAC are hereby repealed by the adoption of this Resolution.

17. Effective Date

This Resolution will be effective for all SEPA determinations issued subsequent to Commission
adoption of this Resolution.
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If @ project proponent proposes to mitigate emissions by purchasing a GHG offset project from a third party,
you should contact Ecology’s Climate Policy Group for assistance. These types of projects can be controversial
and it is important to ascertain that the offset project meets the necessary criteria.
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